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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

WHATABURGER PARTNERSHIP, L.P . )
)
Petitioner, )
) Cancellation No.: 92,050093
V. ) Reg. No.: 3,155,106
)  Mark: WHAT A PICKLE!
GIELOW PICKLES, INC. )
)
)

Respondent.

Petitioner’s Third Notice of Reliance

Pursuant Rule 2.122(e) of the Trademark Rules of Practice, to 37 C.F.R. §
2.122(e), Petitioner WHATABURGER PARTNERSHIP, hereby gives notice of its
reliance upon the attached notices of opposition and petitions for cancellation, as well as
the Board orders terminating such proceedings, from various oppositions and
cancellations brought by Petitioner against the registration of confusingly similar
WHATA formative marks on the Principal Register. These official records are
considered self-authenticating, and as such, require no extrinsic evidence of authenticity
as a condition to admissibility.

These materials are relevant to this opposition because, among other things, they
demonstrate that Petitioner conducts a vigorous, successful enforcement program to
prevent or limit registration of conflicting WHATA formative marks (such as
WHATA  ; WHATTA __ ;and WHAT A ) and the potential dilution of its
own WHATA formative marks, including its famous mark WHATABURGER. The
successful policing of its marks has added to their strength because it prevents weakening

of the marks’ distinctiveness in the relevant market.



The following notices of opposition, petitions for cancellation and the relevant
terminating orders from the Board (where appropriate) are attached as Exhibits C-1
through C-13 hereto:

Exhibit C-1: Whataburger Partnership v. What A Pizza What A Price
Franchising, LLC, Opp. No. 92052943 (WHAT A PIZZA WHAT A PRICE);

Exhibit C-2: Whataburger Partnership v. Gielow Pickles, Inc., Opp. No.
92050093 (WHAT A PICKLE!);

Exhibit C-3: Whataburger Partnership v. Agroamerica Corporation, Can. No.
92050094 (WATTA);

Exhibit C-4: Whataburger Partnership v. Mahaney, Opp. No. 91186046
(WHATADOG);

Exhibit C-5: Whataburger Partnership v. TBC Investments Inc., Opp. No.
91183490 (WHATTACAKE);

Exhibit C-6: Whataburger Partnership v. Agroamerica Corporation, Opp. No.
91179671 (WATTAFRUIT & Design);

Exhibit C-7: Whatapartnership, L.P. v. Com-Pac International, Inc., Opp. No.
91175612 (WHATABAG);

Exhibit C-8: Whatapartnership, L.P. v. Suite One Staffing Group, Inc., Can. No.
92044859 (WHAT-A-RACK);

Exhibit C-9: Whatapartnership, L.P. v. Halbro, LLC, Opp. No. 91166232 (THE
"WOW!..WHAT A SUB!!" BOYZ SUBS & STEAKS);

Exhibit C-10: Whatapartnership, L.P. v. SCJ Enterprises, Inc., Opp. No.
91161459 (WHATTA JERK X-TREME BEEF JERKY);

Exhibit C-11: Whatapartnership, L.P. v. SCJ Enterprises, Inc., Opp. No.
91161455 (WHATTA JERK X-TREME BEEF JERKY);

Exhibit C-12: Whatapartnership, L.P. v. Noret, Opp. No. 91163686
(CHIHUAHUA "WHAT A SANDWICH"); and

Exhibit C-13: Whatapartnership, L.P. v. W.A.B. Bakery Franchising Ltd., Opp.
No. 91161129 (WHAT A BAGEL!).



Respectfully submitted,

WHATABURGER PARTNERSHIP

oy § o

Christopher Kelly
Jennifer L. Elgin

Wiley Rein LLP

1776 K Street, N.W.
Washington, D.C. 20006
(202) 719-7000

By:

Attorneys for Whataburger Partnership

Dated: March 18, 2011
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Filing date: 08/19/2010

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petition for Cancellation

Notice is hereby given that the following party requests to cancel indicated registration.

Petitioner Information

Name Whataburger Partnership

Entity Partnership Citizenship Texas
Composed Of: Thomas E. Dobson, Hugh Dobson, Lynne Dobson
Address 300 Concord Plaza Drive

San Antonio, TX 78216
UNITED STATES

Attorney Jennifer L. Elgin

information Wiley Rein LLP

1776 K Street, N.W.

Washington, DC 20006

UNITED STATES

jelgin@wileyrein.com, bcarlton@wileyrein.com, bdavis@wileyrein.com
Phone:202--719-7000

Registration Subject to Cancellation

Registration No 3797426 | Registration date | 06/01/2010
Registrant WHAT A PIZZA WHAT A PRICE FRANCHISING, LLC
P.O. BOX 540

VANCEBURG, KY 41179
UNITED STATES

Goods/Services Subject to Cancellation

Class 030. First Use: 2007/01/31 First Use In Commerce: 2007/01/31
All goods and services in the class are cancelled, namely: PIZZA

Class 035. First Use: 2010/03/19 First Use In Commerce: 2010/03/19

All goods and services in the class are cancelied, namely: FRANCHISING SERVICES, NAMELY,
OFFERING TECHNICAL ASSISTANCE IN THE ESTABLISHMENT AND/OR OPERATION OF
COMMISSARIES, AND IN SUPPLYING PIZZA, PIZZA DOUGH, PIZZA SAUCE, SPICES AND KITS
FOR PREPARING PiZZA AT SUPERMARKETS

Grounds for Cancellation

| Priority and likelihood of confusion | Trademark Act section 2(d)

Marks Cited by Petitioner as Basis for Cancellation

U.S. Application/ NONE Application Date NONE
Registration No.

Registration Date NONE




Word Mark

WHATABURGER (Reg. No. 652,137)

Goods/Services

hamburger sandwich

U.S. Application/ NONE Application Date NONE
Registration No.
Registration Date NONE

Word Mark

WHATABURGER (Reg. No. 891,082)

Goods/Services

restaurant services and drive in restaurant services

U.S. Registration | 1011927 Application Date 11/29/11972

No.

Registration Date | 05/27/1975 Foreign Priority NONE
Date

Word Mark WHATABURGER

Design Mark

Description of
Mark

Goods/Services

Class U045 (International Class 032). First use: First Use: 1972/07/18 First Use
In Commerce: 1972/07/28

SOFT DRINKS

Class U046 (International Class 029, 030). First use: First Use: 1972/07/18 First
Use In Commerce: 1972/07/28

HAMBURGERS, CHEESEBURGERS, FRENCH FRIED POTATOES, [
POTATO CHIPS, CORN CHIPS, ] FRIED PIES, ONION RINGS, MALT AND
SHAKE BEVERAGES, AND FRANKFURTER SANDWICHES

Class U100 (International Class 042). First use: First Use: 1972/07/18 First Use
In Commerce: 1972/07/28

RESTAURANT AND DRIVE-IN RESTAURANT SERVICES

U.S. Registration | 1011928 Application Date 11/29/1972

No.

Registration Date | 05/27/1975 Foreign Priority NONE
Date

Word Mark W WHATABURGER

Design Mark

WHASRLAEE

Description of
Mark

NONE




Goods/Services

Class U045 (International Class 032). First use: First Use: 1972/07/18 First Use
In Commerce: 1972/07/28

SOFT DRINKS

Class U046 (International Class 029, 030). First use: First Use: 1972/07/18 First
Use In Commerce: 1972/07/28

HAMBURGERS, CHEESEBURGERS, FRENCH FRIED POTATOES, |
POTATO CHIPS, CORN CHIPS, ] FRIED PIES, ONION RINGS, MALT AND
SHAKE BEVERAGES, AND FRANKFURTER SANDWICHES

Class U100 (International Class 042). First use: First Use: 1972/07/28 First Use
In Commerce: 1972/07/28

RESTAURANT AND DRIVE-IN RESTAURANT SERVICES

H.S. Registration | 1014196 Application Date 11/26/1973

0.

Registration Date | 06/24/1975 Foreign Priority NONE
Date

Word Mark WHATABURGER JR.

Design Mark

Description of NONE

Mark

Goods/Services

Class 029. First use: First Use: 1973/04/01 First Use In Commerce: 1973/08/29

PREPARED HAMBURGER SANDWICH FOR CONSUMPTION ON OR OFF
THE PREMISES

H.S. Registration | 1116918 Application Date 01/20/1978

0.

Registration Date | 04/24/1979 Foreign Priority NONE
Date

Word Mark WHATAMEAL

Design Mark

Description of NONE

Mark

Goods/Services

Class 030. First use: First Use: 1975/07/01 First Use In Commerce: 1975/07/01
PREPARED MEAL CONSISTING OF A HAMBURGER SANDWICH, FRENCH

FRIES AND A BEVERAGE FOR CONSUMPTION ON OR OFF THE
PREMISES

U.S. Registration | 1206344 Application Date 08/10/1979

No.

Registration Date | 08/24/1982 Foreign Priority NONE
Date

Word Mark WHATACATCH

Design Mark

Description of NONE

Mark

Goods/Services

Class 029. First use: First Use: 1978/10/14 First Use In Commerce: 1979/04/01
Breaded Fish Fillets Suitable for Fish Sandwiches

Class 030. First use: First Use: 1978/10/14 First Use In Commerce: 1979/04/01
Prepared Fish Sandwich for Consumption On or Off the Premises

U.S. Registration

2160285 Application Date 03/24/1997




No.

Registration Date | 05/26/1998 Foreign Priority NONE
Date

Word Mark WHATACHICK'N

Design Mark

Description of
Mark

NONE

Goods/Services

Class 030. First use: First Use: 1984/01/01 First Use In Commerce: 1984/01/01
chicken sandwich

U.S. Registration | 2335590 Application Date 04/05/1999

No.

Registration Date | 03/28/2000 Foreign Priority NONE
Date

Word Mark WHATABURGER

Design Mark

WHATABURGER

Description of
Mark

NONE

Goods/Services

Class 042. First use: First Use: 1950/01/01 First Use In Commerce: 1953/02/10
restaurant services

U.S. Registration | 2372372 Application Date 03/05/1999
No.
Registration Date | 08/01/2000 Foreign Priority NONE
Date
Word Mark WHATAKIDS
Design Mark
M & § -
WHATAKIDS
Description of NONE

Mark

Goods/Services

Class 025. First use: First Use: 1998/11/00 First Use In Commerce: 1999/02/15

Clothing for children, namely, shirts, polo shirts, t-shirts, dresses, overalls,
onesies, baseball caps and hats

U.S. Registration | 2418380 Application Date 05/06/1999

No.

Registration Date | 01/02/2001 Foreign Priority NONE
Date

Word Mark WHATAGUY




Design Mark

WHATAGUY

Description of
Mark

NONE

Goods/Services

Class 042. First use: First Use:

restaurant services

2000/01/01 First Use In Commerce: 2000/01/01

U.S. Registration | 2432191 Application Date 02/22/1999

No.

Registration Date | 02/27/2001 Foreign Priority NONE
Date

Word Mark WHATAKIDS

Design Mark

Description of NONE

Mark

Goods/Services

Class 042. First use: First Use: 1999/04/01 First Use In Commerce: 1999/04/01

restaurant services

U.S. Registration | 2519854 Application Date 01/02/2001
No.
Registration Date | 12/18/2001 Foreign Priority NONE
Date

Word Mark WHATACOMIX
Design Mark

WHATACOMIX
Description of NONE




Mark

Goods/Services

Class 016. First use: First Use: 2000/01/01 First Use In Commerce: 2000/01/01
comic books and children's activity books

U.S. Registration | 2534527 Application Date 03/10/1999

No.

Registration Date | 01/29/2002 Foreign Priority NONE
Date

Word Mark

WHATAPLACE! WHATATASTE!

Design Mark

WHATAPLACE! WHATATASTE!

Description of
Mark

NONE

Goods/Services

Class 042. First use: First Use: 1998/10/11 First Use In Commerce: 1998/10/11
restaurant services

U.S. Registration | 2757109 Application Date 10/31/2001

No.

Registration Date | 08/26/2003 Foreign Priority NONE
Date

Word Mark WHATABURGER

Design Mark

Description of NONE

Mark

Goods/Services

Class 0386. First use: First Use: 2001/10/05 First Use In Commerce: 2001/10/05
Charitable fundraising services

U.S. Registration | 2846139 Application Date 12/06/2002

No.

Registration Date | 05/25/2004 Foreign Priority NONE
Date

Word Mark WHATABLENDER

Design Mark

Description of NONE

Mark

Goods/Services

Class 030. First use: First Use: 2002/09/04 First Use In Commerce: 2002/11/04

milk shake drinks, bases for milk shake drinks and candy flavored toppings
therefor

U.S. Registration

3185230 Application Date 01/07/2005




No.

Registration Date | 12/19/2006 Foreign Priority NONE
Date

Word Mark WHATASIZE

Design Mark

Description of NONE

Mark

Goods/Services

Class 043. First use: First Use: 1998/00/00 First Use In Commerce: 1998/00/00

Restaurant services featuring a prepared meal containing french fries and a soft
drink for consumption on or off the premises

U.S. Registration | 3188132 Application Date 03/31/2005

No.

Registration Date | 12/19/2006 Foreign Priority NONE
Date

Word Mark WHATABURGER FIELD

Design Mark

WHATABURGER FIELD

Description of
Mark

NONE

Goods/Services

Class 041. First use: First Use: 2005/04/06 First Use In Commerce: 2005/04/06

providing stadium facilities for sporting events, exhibitions, conventions,
community festival events and concerts

U.S. Registration | 3188136 Application Date 04/01/2005

No.

Registration Date | 12/19/2006 Foreign Priority NONE
Date

Word Mark

WHATABURGER FIELD CORPUS CHRISTI




Design Mark

CORPUS :;z S men

Description of NONE
Mark

Goods/Services Class 041. First use: First Use: 2005/04/06 First Use In Commerce: 2005/04/06

providing stadium facilities for sporting events, exhibitions, conventions,
community festival events and concerts
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Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /Jennifer L. Elgin/

Name Jennifer L. Elgin
Date 08/19/2010




UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

WHATABURGER PARTNERSHIP )
)
Petitioner, ) Cancellation No.:
)
V. ) Mark: WHAT A PIZZA WHAT A
) PRICE & Design
WHAT A PIZZA WHAT A PRICE ) Reg. No.: 3,797,426
FRANCHISING, LLC )
)
Respondent. )
PETITION TO CANCEL

Whataburger Partnership, a general partnership organized under the laws of Texas, with
offices located at 300 Concord Plaza Drive, San Antonio, TX 78216, hereby petitions to cancel
Registration No. 3,797,426 for WHAT A PIZZA WHAT A PRICE & Design (“Respondent’s
Mark), filed on July 6, 2009 and registered on the Principal Register on June 1, 2010, for “pizza”
in International Class 030 and “franchising services , namely offering technical assistance in the
establishment and/or operation of a commissaries, and in supplying pizza, pizza dough, pizza
sauce, spices and kits for preparing pizza at supermarkets” in International Class 035, by What a
Pizza What a Price Franchising, LLC (“Respondent”). Whataburger Partnership is being
damaged by the continued registration of Registration No. 3,797,426 and puts forth the following
grounds for cancellation:

1% Whataburger Partnership is the owner of all right, title and interest in the
trademarks and service marks pleaded in this Petition to Cancel and licenses said marks for use
in connection with the WHATABURGER restaurant system (Whataburger Partnership and its

licensees and franchisees are collectively referred to as “Petitioner”).



2. Petitioner operates or franchises over 700 restaurants under the
WHATABURGER name.

3. Petitioner, through its predecessors in interest, adopted and commenced use of the
WHATABURGER name as a service mark for restaurant services in 1950 and has used the name
continuously and without interruption to the present day.

4. Petitioner uses the WHATABURGER name not only to identify its restaurant and
franchising services, but also as a trademark to identify food products sold at its restaurants and
elsewhere.

5. Petitioner has developed a family of WHATA marks to identify its food products
and collateral products and services, such as printed materials, clothing and stadium services.

6. Based on Petitioner’s extensive, exclusive and continuous use of its
WHATABURGER and WHATA marks in connection with restaurant services, food products
and collateral goods, the name WHATABURGER and Petitioner’s other WHATA marks have
come to be recognized among the consuming public as designators of origin with respect to said
services and products.

7. Petitioner is the owner of all right, title and interest in and to the following federal
service mark and trademark registrations, which presently are valid and subsisting in law
(photocopies are attached hereto as Exhibit A).

(a) Registration No. 652,137 - WHATABURGER for “hamburger sandwich,”
registered on the Principal Register September 24, 1957.

(b) Registration No. 891,082 - WHATABURGER for “restaurant services and drive
in restaurant services,” registered on the Principal Register May 12, 1970.

() Registration No. 1,011,927 - WHATABURGER for “hamburgers,
cheeseburgers, french fried potatoes, fried pies, onion rings, malt and shake
beverages, and frankfurter sandwiches” and “restaurant and drive-in restaurant
services,” registered on the Principal Register on May 27, 1975.



(d)

(e)
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(h)
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@

(k)
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(m)

(n)

(0)

)]

Registration No. 1,011,928 - WHATABURGER & W Design for “hamburgers,
cheeseburgers, french fried potatoes, fried pies, onion rings, malt and shake
beverages, and frankfurter sandwiches” and “restaurant and drive-in restaurant
services,” registered on the Principal Register on May 27, 1975.

Registration No. 1,014,196 - WHATABURGER JR. for “prepared hamburger
sandwich for consumption on or off premises,” registered on the Principal
Register on June 24, 1975.

Registration No. 1,116,918 - WHATAMEAL for “prepared meal consisting of a
hamburger sandwich, french fries and a beverage for consumption on or off the
premises,” registered on the Principal Register April 24, 1979.

Registration No. 1,206,344 - WHATACATCH for “breaded fish fillets suitable
for fish sandwiches™ and “prepared fish sandwich for consumption on or off the
premises,” registered on the Principal Register August 24, 1982.

Registration No. 2,160,285 — WHATACHICK"N for “chicken sandwich,”
registered on the Principal Register May 26, 1998.

Registration No. 2,335,590 —- WHATABURGER for “restaurant services,”
registered on the Principal Register March 28, 2000.

Registration No. 2,372,372 - WHATAKIDS for “clothing for children, namely,
shirts, polo shirts, t-shirts, dresses, overalls, onesies, baseball caps and hats,”
registered on the Principal Register August 1, 2000.

Registration No. 2,418,380 - WHATAGUY for “restaurant services,” registered
on the Principal Register January 2, 2000.

Registration No. 2,432,191 — WHATAKIDS for “restaurant services,” registered
on the Principal Register February 27, 2001.

Registration No. 2,519,854 - WHATACOMIX for “comic books and children’s
activity books,” registered on the Principal Register December 18, 2001.

Registration No. 2,534,527 - WHATAPLACE! WHATATASTE! for
“restaurant services,” registered on the Principal Register January 29, 2002.

Registration No. 2,757,109 - WHATABURGER for “charitable fundraising
services,” registered on the Principal Register August 26, 2003.

Registration No. 2,846,139 - WHATABLENDERS for “milk shake drinks,
bases for milk shake drinks and candy flavored toppings,” registered on the
Principal Register May 25, 2004.

(']



) Registration No. 3,185,230 - WHATASIZE for “restaurant services featuring a
prepared meal containing french fries and a soft drink for consumption on or off
the premises,” registered on the Principal Register December 19, 2006.

() Registration No. 3,188,132 - WHATABURGER FIELD for “providing stadium
facilities for sporting events, exhibitions, conventions, community festival events
and concerts,” registered on the Principal Register December 19, 2006.

(s) Registration No. 3,188,136 - WHATABURGER FIELD & Design for
“providing stadium facilities for sporting events, exhibitions, conventions,
community festival events and concerts,” registered on the Principal Register
December 19, 2006.

8. Many of Petitioner’s pleaded registrations are incontestable as to the products and
services listed therein and are conclusive evidence of the validity of the registered marks,
Petitioner’s ownership thereof, and of Petitioner’s exclusive right to use the marks in commerce
on or in connection with the products and services identified in the registrations.

9. Petitioner has invested substantial sums advertising and promoting the sale of its
goods and services under its WHATABURGER and WHATA marks. By reason of Petitioner’s
extensive, exclusive and continuous use of its WHATABURGER and WHATA marks, the
relevant consuming public has come to recognize the WHATABURGER and WHATA marks as
being used by Petitioner to associate and identify the WHATABURGER and WHATA marks
with Petitioner. Petitioner has obtained and enjoys an exceedingly valuable reputation and
goodwill symbolized by the WHATABURGER and WHATA marks.

10. On information and belief, Respondent has adopted and used Respondent’s Mark
in connection with pizza and franchising services.

11. Respondent is the owner of record of the Reg. No. 3,797,426 for Respondent’s
Mark, which claims a date of first use in commerce of January 31, 2007 for the goods, “pizza”,

in International Class 030, and March 19, 2010 for the services, “franchising services, namely,

offering technical assistance in the establishment and/or operation of commissaries, and in



supplying pizza, pizza dough, pizza sauce, spices and kits for preparing pizza at supermarkets” in
International Class 035.

12. The constructive and actual dates of first use of many of Petitioner’s
WHATABURGER and WHATA marks precede the filing date of the opposed Registration No.
3,797,426; the issuance date of Registration No. 3,797,426; and the dates of first use identified in
the challenged registration.

13. The products and services identified in the challenged registration are closely
related to the products and services offered by Petitioner under its WHATABURGER and
WHATA marks; the products in the challenged registration are not restricted as to types of
customers and channels of trade; and the designation WHAT A PIZZA WHAT A PRICE so
resembles Petitioner’s WHATABURGER and WHATA marks in terms of appearance, sound,
connotation and commercial impression as to be likely, when applied to Respondent’s products
and services, to cause confusion and mistake and to deceive.

14. The designation WHAT A PIZZA WHAT A PRICE is confusingly similar to
Petitioner’s WHATABURGER and WHATA marks so that continued registration of the
designation would be inconsistent with and damaging to Petitioner’s exclusive and prior rights in
its registered marks in connection with the products and services with which they are used.

15. Any defect, objection or fault found with any food product sold or service
provided under the designation WHAT A PIZZA WHAT A PRICE would injure the valuable
reputation and goodwill Petitioner has established for its products and services sold under its
WHATABURGER and WHATA marks.

16. Petitioner will continue to be damaged by registration of Respondent’s

designation.

Ln



WHEREFORE, Petitioner prays that its petition for cancellation be sustained and that the
challenged registration be cancelled in its entirety.

Petitioner hereby authorizes the filing fee of THREE HUNDRED DOLLARS ($300.00)
and any additional charges necessary to institute this proceeding to be debited from the deposit
account of Wiley Rein, Account No. 501129.

This cancellation is being filed by the undersigned attorneys at law, duly authorized to
represent Petitioner in this proceeding, pursuant to Trademark Rule 2.111(b).

Respectfully submitted,

WHATABURGER PARTNERSHIP
éz/\r\:..iel él -EAC?W

Christopher Kelly
Jennifer L. Elgin

Wiley Rein LLP

1776 K Street, N.'W.
Washington, D.C. 20006
(202) 719-7000

By:

Attorneys for Whataburger Partnership

Dated: August 19,2010

131755521



EXHIBIT A



Int. Cl.: 30
Prior US. Cl.: 46 Reg. No. 652,137
United States Patent and Trademark Office Registered Sep. 24, 1957
10 Yesr Renewal Renewal Term Degins Sep. 24, 1997
TRADEMARK
‘PRINCIPAL REGISTER

WHATABURGER, INC. (TEXAS CORPO- FOR: HAMBURGER SANDWICH, IN

RATION) CLASS 46 (INT. CL. 30).
4600 PARKDALE DRIVE FIRST USE 1-1-1950; IN COMMERCE
CORPUS CHRISTI, TX 78411, BY AS- 2-10-1953.

SIGNMENT. CHANGE OF NAME,

CHANGE OF NAME, ASSIGNMENT SER. NQ. 71-667,794, FILED 6-7-1954.

AND MERGER WITH DOBSON,
HARMON A, (UNITED STATES CITI-
ZEN) CORPUS CHRISTIE, TX

In testimony whereof I have hereunto set my hand
and caused the seal of The Patent and Trademark
Office 10 be affixed on July 29, 1997.



Int. Cl: 42
Prior US. Q1: 100

ited States Patent and Trademark Office

IO/w Recewal

Reg. No. £91,082
Registered May 12, 1970
Renewal Approved Feb, 15, 1990

SERVICE MARK
PRINCIPAL REGISTER

WHATABURGER

WHATABURGER., INC. (TEXAS CORPO-
RATION)

4600 PARKDALE DRIVE

CORPUS CHRISTL, TX 78411, ASSIGNEE
BY ASSIGNMENT, MERGER AND
CHANGES OF NAME FROM DOBSON,
GRACE W. (UNITED STATES CITI-
ZEN). DOING BUSINESS AS WHATA-
BURGER DRIVE INNS, CORPUS
CHRISTL, TX

OWNER OF U.S. REG. NO. 652137,

FOR: RESTAURANT SERVICES AND
DRIVE IN RESTAURANT SERVICES, IN
CLASS 100 (INT. CL. 43). 3

FIRST USE 1-1-1950, IN COMMERCE

© 2-10-1983,

SER. NO. 72-291.4%, FILED 2-20-1968.

In testimony whereof 1 have hereunto set my hond
and caused the seal of The Poient and Trodemark
Office 10 be cffixed on Mar. 27, 199,

COMMISSIONER OF PATENTS AND TRADEMARKS



Int. CL: 29, 30, 32, 42
Prior U.S. Cl.: 45, 46, 100 -
United States Patent Office

Reg. No. 1,011,927
. Registered May 27, 1975

TRADEMARK
SERVICE MARK

Principal Register

Whataburger, Tnc. {Texas corporation)
3104 S, Alamweda
Corpus Christi, Tex.

name from .
Whataburger No. 1, Inc. (Texas corporation)
Corpus Christi, Tex.

78404, by merger and change of

For: SOFT DRINKS. in CLLASS 45 (INT. CL. 32).

For: HAMBURGERS, CHEESERURGERS,
FRENCI TRIED POTATOVS, POTATO CHAIPS,
COKN CHIPS, FRIFD PIES, ONION RINGS, MALT

TAND SHAKP BEVEFRAGES, AND FRANKFURTER

SANDWICHES, in CLASS 46 (INT. CLS. 29 and 30).

For: RESTAURANT AND DRIVE-IN RESTAU-
RANT SERVICES, in CLASS 100 (INT. CL. 42).

First use Judy I8, 1972 in commerce July 2R, 1972,
The druwing is lined 1or the colors orange and brown,

Ser. Nu. 442,464, filed Nov, 29, 1972,

M. MERCHANT, Examiner



FOR: RESTAURANT AND DRIVE-IN FIRST USE 7-28-1972; IN COMMERCE
RESTAURANT SERVICES, IN CLASS 7-28-1972.
100 (INT. CL. 42).

SER. NO. 72-442,465, FILED 11-29-1972.




Int, Cls._: 29, 30, 32 and 42
Prior U.S. Cls.: 45, 46 and 100

United States Patent and Trademark Office

Amended

Reg. No. 1,011,928
Registered May 27, 1975
OG Date Sep. 12, 1995

TRADEMARK
SERVICE MARK
PRINCIPAL REGISTER

WHATABURGER, INC. (TEXAS CORPO-
RATION)

4600 PARKDALE DRIVE

CORPUS CHRISTI, TX 78411, ASSIGNEE
BY CHANGE OF NAME, ASSIGN-
MENT AND MERGER FROM WHATA.
BURGER INC. (TEXAS CORPORA-
TION) CORPUS CHRISTI, TX

THE DRAWING IS LINED FOR THE
COLORS ORANGE AND BROWN, BUT
COLOR 1S NOT CLAIMED AS A FEA-
TURE OF THE MARK. ’

FOR: SOFT DRINKS, IN CLASS 45
(INT. CL. 32).

FIRST USE 7-18-1972; IN COMMERCE
7-28-1972.

FOR: HAMBURGERS, CHEESEBUR-
GERS, FRENCH FRIED POTATOES,
[POTATO CHIPS,] CORN CHIPS, FRIED
PIES, ONION RINGS, MALT AND
SHAKE BEVERAGES, AND FRANK-
FURTER SANDWICHES, IN CLASS 46
(INT. CLS. 29 AND 30).

FIRST USE 7-18-1972; IN COMMERCE
7-28-1972.

In testimony whereaf I have hereunto set my hand
and caused the seal of The Patent and Trademark
Office to be affixed on Sep. 12, 1995.

COMMISSIONER OF PATENTS AND TRADEMARKS




Int. Q2 29
Prior US, C1: 46

Uni(ed/SJ.aJ.m_Qlent and Trademark Office

0 Year Renewsl )

Reg. Na. 1,014,196
Registered June 24, 1975

Renewsi Term W, 1995

TRADEMARK
PRINCIPAL REGISTER

WHATABURGER JR.

WHATABURGER. INC. (TEXAS CORTO-
RATION)

4600 PARKDALE DRIVE

CORPUS CHRISTL TX 78411, BY
CHANGE OF NAME AND ASSIGN-
MENT FROM LUT7. GRACE DOBSON
{UNITED STATES CITIZEN) CORPUS
CHRISTL TX

OWNER OF US. REG. NOS. 652137,
891,062 AND 901811,

FOR: PREVARED HAMBURGER
SANDWICH FOR CONSUMPTION ON

OR OFF THE PREMISES. IN CLASS 29
(U.S. CL. 46).

FIRST USE 4-1-197) IN COMMERCE
R-29-1973.

SER. NO, 73 07280 FHLED 11-26-197

In 1estimony whereof 1 have hereunto set my hand
and coused the seal of The Posent and Trademark
Office 10 be affixed on Aug. 8, 1995.

COMMISSIONER OF PATENTS AND TRADEMARKS



Int, Cl.: 30
Prior U.S. Cl.: 46

United States Patent and Trademark Office

10 Year Renewal

Reg. No, 1,116,918
Registered Apr, 24, 1979
Renewsl Term Begins Apr. 24, 1999

TRADEMARK
PRINCIPAL REGISTER

WHATAMEAL

WHATABURGER, INC. (TEXAS CORPO-

RATION)

4600 PARKDALE DRIVE

CORPUS CHRISTI, TX 784112981, BY
MERGER WITH WHATABURGER
SYSTEMS, INC. (TEXAS CORPORA-
TION) CORPUS CHRISTI, TX

‘OF A HAMBURGER

FOR: PREPARED MEAL CONSISTING
SANDWICH,
FRENCH FRIES AND A BEVERAGE
FOR CONSUMPTION ON OR OFF THE
PREMISES, IN CLASS 30 (U.S. CL. 46).

FIRST USE 7-1-1975; IN COMMERCE
7-1-1975.

SER. NO. 73-155,977, FILED 1-20-1978.

In testimony whereof 1 have hereunto set my hand
and caused the seal of The Patent and Trademark
Office 10 be affixed on Mar. 30, 1999.



Prior U, Cl.: 40

"'Uni'te:d States Patent and Trademark Office

Reg. No. 1,206,344
Registered Aug. 24, 1982

s

TRADEMARK
Principal Register

WHATACATCH

‘Whataburger Systems, Inc. (Texas corporation)
3104 S. Alameda

Corpus Chnisti, Tex. 78404

For: BREADED FISH FILLETS SUTTABLE
FOR FISH SANDWICHES, in CLASS 29 (U.S. Cl
46)

First use Oct. 14, 1978; in commerce Apr. 1, 1979.

For: PREPARED FISH SANDWICH FOR
CONSUMPTION ON OR OFF THE PREMISES,
in CLLASS 30 (U.S. Cl. 46).

s

First use Oct. 14, 1978; in commerce Apr. 1, 1979.

Owmner of U.S. Reg. Nos. 652,137, 1,011,928 and
others.

Ser. No. 226,971, filed Aug. 10, 1979.

JERRY 1. PRICE, Primary Examiner

"ROBERT C. CLARK JR., Examiner




Int. Cl.: 30

Prior U.S. Cl.: 46
rior Reg. No. 2,160,285

Registered May 26, 1998

United States Patent and Trademark Office

TRADEMARK
PRINCIPAL REGISTER

WHATACHICK’'N
WHATABURGER, INC. (TEXAS CORPORA. FIRST USE 1-1-1984; IN COMMERCE
TION) 1-1-1984.
4600 PARKDALE DRIVE OWNER OF U.S. REG. NOS. 652,137, 1,116,918
CORPUS CHRISTI, TX 784112981 AND OTHERS.

SER. NO. 75-261,844, FILED 3-24-1997.
FOR: CHICKEN SANDWICH, IN CLASS 10

(U.S. CL. 46). SUSAN LESLIE, EXAMIN!NG.ATTORNEY



nt. Cl: 42

ior U.S. Cls.: 100 and 101
Prior U.S. Cls.: 130 an Reg. No. 2,335,590

United States Patent and Trademark Office  Registered Mar. 28, 2000

'SERVICE MARK
PRINCIPAL REGISTER

WHATABURGER
WHATABURGER, INC. (TEXAS CORPORA- FIRST USE 1-1-1950; IN COMMERCE
TION) 2-10-1953. ¥
4600 PARKDALE DRIVE OWNER OF U.S. REG. NOS. 1,011,927, 2,160,285
CORPUS CHRISTI, TX 784112981 AND OTHERS.

. SER. NO. 75-674,147, FILED 4-5-1999.
FOR: RESTAURANT SERVICES, IN CLASS

42 (U.S. CLS. 100 AND 101). DAVID ETTINGER, EXAMINING ATTORNEY



Int. Cl.: 25

Prior U.S. Cls.: 22 and 3
rior §.: 22 and 39 Reg. No. 2,372,372

United States Patent and Trademark Office  Rregistered Aug. 1, 2000

TRADEMARK
PRINCIPAL REGISTER

WHATAKIDS

WHATABURGER, INC. (TEXAS CORPORATION) ALLS, ONESIES, BASEBALL CAPS AND HATS, IN
4600 PARKDALE DRIVE 2 ’ : CLASS 25 (U.S. CLS. 22 AND 39).

CORPUS CHRISTI, TX 784112981 FIRST USE 11-0-1998; IN COMMERCE 2-15-1999,

; SER. NO. 75-654,525, FILED 3-5-1999.
FOR: CLOTHING FOR CHILDREN, NAMELY,

SHIRTS, POLO SEIRTS, T-SHIRTS, DRESSES, OVER- SUSAN LESLIE DUBOIS, EXAMINING ATTORNEY



Int. Cl.: 42

ior U.S. Cls.: 100 and 1
Prior U.S. Cls.: 100 and 101 Reg. No. 2,418,380
United States Patent and Trademark Office Registered Jan. 2, 2001

SERVICE MARK
PRINCIPAL REGISTER

WHATAGUY
WHATABURGER, INC. (TEXAS CORPORATION) FIRST USE 1-1-2000; IN COMMERCE .l—1—2000;
4600 PARKDALE DRIVE
CORPUS CHRISTI, TX 784112981 SN 75-698,642, FILED 5-6-1999.

FOR: RESTAURANT SERVICES," IN CLASS 42 KATHERINE STOIDES, EXAMINING ATTORNEY
(U.S. CLS. 100 AND 101).



Int. Cl.: 42

Pri .S. Cls.: d '
rior U.S. Cls.: 100 and 101 Reg. No. 2,432,191

United States Patent and Trademark Office  Registered Feb. 27, 2001

SERVICE MARK
PRINCIPAL REGISTER

WHATAKIDS

WHATABURGER, INC. (TEXAS CORPORATION) FIRST USE 4-1-1999;. IN COMMERCE 4-1-1999.
4600 PARKDALE DRIVE

CORPUS CHRISTI. TX 784112981 SN 75-647.561, FILED 2-22-1999.

FOR: RESTAURANT SERVICES, IN CLASS 42

MITCHELL FRONT, EXAMINING ATTORNEY
(U.S. CLS. 100 AND 101).



Int. Cl: 42

Prior U.S. Cls.: 100 and 101 ,
Reg. No. 2,534,527

United States Patent and Trademark Office  Registered Jan 29,2002

SERVICE MARK
PRINCIPAL REGISTER

WHATAPLACE! WHATATASTE!

WHATABURGER, INC. (TEXAS CORPORATION)  FIRST USE 10-11-1998; IN COMMERCE 10-11-1998.
4600 PARKDALE DRIVE . '
R SN 75.637,2%0, FILED 310-19%.

FOR: RESTAURANT SERVICES, IN CLASS 42

(U.S. CLS. 100 AND 101). JASON TURNER, EXAMINING ATTORNEY



Int. Cl.: 16

Prior U.S. Cls.: 2, 5, 22, 23, 29, 37, 38 and 50 |
Reg. No. 2,519,854
United States Patent and Trademark Office  Registered Dec. 18, 2001

TRADEMARK
PRINCIPAL REGISTER

WHATACOMIX
WHATAPARTNERSHIP, L.P. (DELAWARE LIM- FIRST USE 1-1-2000; IN COMMERCE 1-1-2000.
- JTED PARTNERSHIP)
300 DELAWARE AVENUE. SUITE 900 A .
WILMINGTON. DE 19801 SER. NO. 76-188.399, FILED 1-2-2001.

FOR: COMIC BOOKS AND CHILDREN'S ACTIV-

1TV BOOKS. IN CLASS 16 (U.S. CLS. 2, 5,22, 23, 29, 37, EDWARD TIMBERLAKE, EXAMINING ATTOR-
38 AND 50). NEY



Int. Cl.: 36
Prior U.S. Cls.: 100, 101, and 102
. Reg. No. 2,757,109
United States Patent and Trademark Office  Registered Aug. 26, 2003
SERVICE MARK
PRINCIPAL REGISTER
WHATABURGER

WHATAPARTNERSHIP, L.P. (DELAWARE LIM-

FIRST USE 10-5-2001; IN COMMERCE 10-5-2001.
ITED PARTNERSHIP) _
300 DELAWARE AVENUE
\SA‘,ﬁT@?\,OgTON B ssdl SN 76-332,382, FILED 10-31-2001.

FOR: CHARITABLE FUNDRAISING SERVICES,

IN CLASS 36 (U.S. CLS. 100, 10] AND 102). RUSS HERMAN, EXAMINING ATTORNEY



Int. Cl.: 30
Prior U.S. Cl: 46

Reg. No. 2,846,139

1d Trademark Office  Registered May 25, 2004

United States Patent a)
__________J—-—-—'—"'"__

TRADEMARK
PRINCIPAL REGISTER

WHATABLENDERS

WHATAPARTNERSH]P, LP. (DELAWARE LIM-
" ITED PARTNERSBHIP) ' :

300 DELAWARE AVENUE

SUITE 900.

WILMINGTON, DE 19801

FOR: MILK SHAKE DRINKS, BASES FOR MILK
SHAKE DRINKS AND CANDY FLAVORED TOP-
PINGS THEREFOR. TN CLASS 30 (U.S. CL.. 46).

FIRST USE §-4-2002; TN COMMERCE 11-4-2002.

OWNER OF U.S. REG. NOS. 1,116,918, 2,409,945,
AND OTHERS. :

SN 76-473.] 90; FILED 12-6-2002.

DAWN FELDMAN, EXAMINING ATTORNEY



int. Cl.: 43
Prior U.S. Cls.: 100 and 101

Reg. No. 3,185,230
United States Patent and Trademark Office  Registered Dec. 19, 2006
SERVICE MARK
PRINCIPAL REGISTER

WHATASIZE

WHATAPARTNERSHIP, L.P. (DELAWARE LIM-
ITED PARTNERSHIP)

300 DELAWARE AVENUE, SUITE 900

WILMINGTON, DE 19801

FOR: RESTAURANT SERVICES FEATURING A
PREPARED MEAL CONTAINING FRENCH FRIES
AND A SOFT DRINK FOR CONSUMPTION ON OR
OFF THE PREMISES , IN CLASS 43 (U.S. CLS. 100
AND 101).

FIRST USE 0-0-1998; IN COMMERCE 0-0-1998.

THE MARK CONSISTS OF STANDARD CHAR-
ACTERS WITHOUT CLAIM TO ANY PARTICULAR
FONT, STYLE, SIZE, OR COLOR.

OWNER OF U.S. REG. NOS. 1,011,927 AND
1,011,928.

SER. NO. 76-627,124, FILED 1-7-2005.

ALICE SUE CARRUTHERS, EXAMINING ATTOR-
NEY



Int. Cl.: 41
Prior U.S. Cls.: 100, 101, and 107

United States Patent and Trademark Office

Reg. No. 3,188,132
Registered Dec. 19, 2006

SERVICE MARK
PRINCIPAL REGISTER

WHATABURGER FIELD

WHATAPARTNERSHIP, LP. (DELAWARE LIM-
ITED PARTNERSHIP)

300 DELAWARE AVENUE, SUITE 900

WILMINGTON, DE 19801

FOR: PROVIDING STADIUM FACILITIES FOR
SPORTING EVENTS, EXHIBITIONS, CONVEN-
TIONS, COMMUNITY FESTIVAL EVENTS AND
CONCERTS, IN CLASS 41 (US. CLS. 100, 101 AND
107).

FIRST USE 4-6-2005; IN COMMERCE 4-6-2005.

THE MARK CONSISTS OF STANDARD CHAR-
ACTERS WITHOUT CLAIM TO ANY PARTICULAR
FONT, STYLE, SIZE, OR COLOR.

NO CLAIM 1S MADE TO THE EXCLUSIVE
RIGHT TO USE "FIELD", APART FROM THE
MARK AS SHOWN.

SN 78-598.999. FILED 3-31-2005.

JUDITH HELFMAN, EXAMINING ATTORNEY



Int. Cl.: 41
Prior U.S. Cls.: 100, 101, and 107

United States Patent and Tradem-ark Office

Reg. No. 3,188,136
Registered Dec. 19, 2006

SERVICE MARK
PRINCIPAL REGISTER

WHATABURGER,
CORPUS ;‘W CHEISTI

WHATAPARTNERSHIP, L.P. (DELAWARE LIM-
ITED PARTNERSHIP)

300 DELAWARE AVENUE, SUITE 900
WILMINGTON, DE 19801

FOR: PROVIDING STADIUM.FACILITIES FOR
SPORTING EVENTS, EXHIBITIONS, CONVEN-
TIONS, COMMUNITY FESTIVAL EVENTS AND
CONCERTS, IN CLASS 41 (U.S. CLS. 100, 101 AND
107).

FIRST USE 4-6-2005; IN COMMERCE 4-6-2005.

NO CLAIM IS MADE TO THE EXCLUSIVE
RIGHT TO USE "FIELD CORPUS CHRISTI", APART
FROM THE MARK AS SHOWN.

SN 78-599,894, FILED 4-1-2005.

JUDITH HELFMAN, EXAMINING ATTORNEY



CERTIFICATE OF SERVICE

I hereby certify that, pursuant to TBMP 2.101(a), on this date I served the foregoing
PETITION FOR CANCELLATION upon Registrant and its counsel of record by causing a copy
thereof to be deposited in the United States Mail, postage prepaid and addressed as follows:

What A Pizza What A Price Franchising, LLC
P.O. Box 540
Vanceburg, KY 41179

Jeffrey B. Sladkus, Esq.
The Sladkus Law Group
1827 Powers Ferry Road
Building 6, Suite 200
Atlanta, GA 30339

The 19" day of August, 2010.

Jennifer L. Elgin




EXHIBIT C-2



Trademark TnalarﬂAnoaalBoa:dBecﬂwﬂcﬁimgS}sfem hillofestiauspio, gov

_ESTTA Tracking musnber:
Fﬁng date:

IN THE UNITED STATES PATENT AND TRADEMAHK OFFICE

. BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
Petition for Cancellation

Notice is hereby given ’that the foﬁo‘mng pany requests o cancet fnd:caied reglstraﬁon

-ESTTA244174

_information

Petitioner Informatzon
Name _.Whatabunger Pamershsp e :
Entity Partnership | C&izenshnp | Texas
“Composed Of;° | Thomas E..Dobson Hugh Dabsen Lynna Dobson
Address One Whataburger Way
: Corpus Christi, TX. 78411
UNITED STATES E
Altorney Christopher Kelly
WILEY REIN LLP

1776 K Street, NW.
Wagshington, DC 20008
UNITED STATES

;cketty@wrkeyrem com Phone:202- 749-7000

Reg!stranon Subject to Cancellation

Reggstratsen No | 3155106 : | Registration date | 10/10/2006
Registrant Gielow Pickles, Inc '
eyt 5260 Main 5t ]

‘Lexington, MI 48450

UNITED STATES

_A Goods/Servsces Subject to Cancellation

Class 029. First Use: 2005/01/26 First Use In Commerce: 2006/021(2“}
Al goods and services in the class are cancelled, namaly Pickles

Grcunds for Cancellation

| Trademark Act.section 2(d)

{ Pnonty and likefihood of confusion

Marks Cited by Petitioner as Basis for Cancellation

“U.5, Registration | 652137 Applications Date | 06/07/1954
Registration Date | 00/24/1957 Foreign Prictity: | NONE
. ‘Date
. Word Mark WHATABURGER.

WHO00000829



Design Mark

BURGER

Description of NONE

Mark . - B e .
Goods/Services | Class U046 (Intemational Class 030). Firstuse: First Use: 1950/01/01 First Use

: in Commerce: 1853/02/10 : :
‘HAMBURGER SANDWICH

U.S. Registration. | 881082 Application Date | 02/20/1968

No. .
. Registration Date | 05/12/1970 Foreign Priofity | NONE

: : _ Date

Word Mark | WHATABURGER.

Design Mark _ L “a
“Description of | NONE -

Mark - - : N ‘ : :
Goods/Services | Class U100 (Intsmational Class 042). First use: First Use: 1850/01/01 First Use.
) | In Commarce: 1953/02/10 ‘ : :

RESTAURANT SERVICES AND DRIVE IN RESTAURANT SERVICES

- Registration Date. .| 05/27/1875 “Foreign Priority | NONE.
” Date

} Word Mark WHATABURGER _
| Desigh Mark e e TG LS s
£ 2Ry 174
3 A 1
25178717
o v e 74
Description of NONE : : .
Goods/Services |- Class U045 (Intemational Class 032). First use: First Use: 1872/07/18 First Use

In Commerce: 1972/07/28

SOFT DRINKS -

Class U046 (International Ciass 029, 030). First use: First Use: 1972/07/18 First
Use In Commerces: 1972/07/28 '

VWH00000830



HAMBURGERS, CHEESEBURGERS, FRENCH FRIED POTATOES, [
POTATO CHIPS, CORN CHIPS, ] FRIED PIES, ONION RINGS, MALT AND
SHAKE BEVERAGES, AND FRANKFURTER SANDWICHES

Class- U100 (Intemational Class 042), First usé; First Use: 1972/07/48 First Use
in Commerca; 1972/07/28 : C .
'RESTAURANT AND DRIVE-IN RESTAURANT SERVICES

[UE Regisuation | 1011028 T Appiicaton Date | 11/26/1672
" | Registration Date | 05/27/1975 |. ForeignPriprity | NONE
) A S W ! - Date
“Word Mark | WWHATABURGER
Design Mark N
Eumy A ghed
Pt
vy
- ME p v, ) 4
WhATRNEIR
ﬁescriptio_n of - NONE- i
Mark : < 5 . - , :
Goods/Services | .Class U045 (international Class 032). First use: First Use: 1972/07/18 First Use
: In Commerce: 1972/07/28
SOFT DRINKS _ S
+ | Class U046 (International Class 029, 030). First use: First Use; 1972/07/18 First
-t Use in Commarce: 1972/07/28 ' 3l o
' HAMBURGERS, CHEESEBURGERS, FRENCH FRIED POTATOES, {
‘POTATO CHIPS, CORN-CHIPS, } FRIED PIES, ONION RINGS, MALT AND
| SHAKE BEVERAGES, AND FRANKFURTER SANDWICHES :
| Class U100 (International Class 042). First use; First Use: 1972/07/28 First Use |
-In Commerce: 1972/07/28 = B -
;RESTAURANT AND DRIVE-IN RESTAURANT SERVICES
U.5. Registration | 1014196 Application Date | 1172611873
Registration Date | 06/24/1975 Foreign Priority NONE
_ _ , Date 5
-Word Mark  WHATABURGER JR.
- Design Mark L
Pescription of ‘NONE
Mark ,
Goods/Services | Class 029. First use: First Use: 1973/04/01 First Use In Commerte: 1973/08/29
' ' PREPARED HAMBURGER SANDWICH FOR CONSUMPTION ON-OR OFF
THE PREMISES
U.S. Registration | 1116918 Application Date [ 01/20/1978
oy :
Registration Date | 04/24/197% Foreign Priprity | NONE

WHO00000831



| Date:

WHATAMEAL

Word Mark

‘Design Mark .

Description of NON_E'

Mark y

Goods/Services . | Class 030. First use: First Use: 1975007701 First Use In Commerce: 1975/07/01

'PREPARED MEAL CONSIST’ING OF A HAMBURGEF{ SANDWICH, FRENCH

FRIES AND A BEVERAGE FOR CONSUMPT?ON ON OR OFF THE

1 PREMISES |
U5, Registration " | 1206344 Application Date | 08/1071978
| Registration Date | 08/24/1082 Foreign Pnoﬂty NONE-
' o Date

“Word Mark T WRATACATCH

Design Mark
| Description of NONE

Mauk ! L P ! ' : A

Goods/Services | Class 029. First use: First Use: 1978/10/14 First Use In Commerce: 1979/04/01-

Breaded Fish Fillets Suitable for Fish Sandwiches
Class 030, First use: First Use: 1978/10/14 First Use in Commerce 1979/04/01

_Prepared Fish Sandwich for Consumption On or Off the Premises

GoadélServices

1.8, Registration | 2160285 Applicaﬂon, Date 03/2411 g97
No. -
Registration Date | 05/26/1998 - Foreign Pﬂonty NONE
- S ' | Date :
Word Mark WHATACHICKN
Design Mark - e
| Description of - NONE‘
Goo_df.s‘/‘_Senﬁces C!ass 030, First use: First Use 19844’01/’01 Hrst tse in Commerce 1984/01/01
' chicken sandwwh i :
U. 3 Regtstrattan 2335590 Application Date | 04/06/1999
Reg;strahon Date -03/28/2000 - Foreign Priority NONE
- Date ’ :
“Word Mark WHATAQQRG_E&' .
Design Mark iy ' - ;
Description of | NONE
Mark
Ciass 042. First use; First Use: 1850/01/01 First Use In Comsmerce: 1953/02/1@

restaurant servtces

WH00000832




onesies, baseball caps and hats

x;s, Registration | 2372372 Application Date | 03/06/1999
“Re'-gistration Daua_f 08/01/2000 _ goggn Priority - | NONE |
Word_ M’ark. WHATAKIDS —
Design Mark ' ' : '
WHATAKIDS
| Descripon of ONE
) ‘:Goods!Semces Class 025 Firet use: F rst Use: ’1998/1 1!‘60'F!r81 Useln @mmerw 1999/02/15

'Cfothnng for children, namety. shints, polo shlrts {-shirts, dresses, overails,

Word Mark

s Regis&atlcn?‘ 2418360 “Application Date | 05/06/1999
Registration Date |- 01/02/2001 Foreign Priority = | NONE
Date -
Word Mark - -WHATAGLN ' _
Design Mark ' 5
[ Descriptionof | NONE -
Mark -
.;GoodsfSemees -Class 042, First use: First Use 2000/01/01 Fmﬁ Use in Commerce: 2000/01/01
restaurant services -
Us. Registration | 2432191 Application Date - | 02/22/1909
Registration Date | 02/27/2001 Foreign Priority | NONE
i Date ’
WHATAKIDS

WHO00000833



Design Mark

WHATAKIDS

Description of NONE
Mark |
GoodeServices ' Class 042 First-use: First Use 1996/04/01 FI?Q tse In Commerce ?999»’04/01»
restaurant services
U.S, Registration | 2519854, ‘Application Date 01/02/2001
No, '
Registration Date | 12/18/2001 Foreign Pr;onty NONE
o : Date
Word Mark - WHATACOMIX
Design Mark
WHATACOMIX
Descripion of | NONE |
GoodsfServmes Class 018. First use: First Use: 2000/01/01 First Use In Commerce; 2000/01/01
; 3 comic books and children's activity books
T 8. Reg:stratioh 2534527 Application Date. | 03/10/1999
NO | :
Regsstraimn Dale | 01/26/2002 Foreign Priority -NONE
“Word Mark WHATRPUAGET WHATATASTE)
Design Mark
WHATAPLACE! WHATATASTE!
Descript:on of NONE
Mark ey T _
| Goods/Services | Class 042. First use: First Use: 1908/10/11 First Use In Commerce: 1008/10/11

restaurant services

: .US Reglstrat:on

‘| No.

2757108 Application Date | 10/31/2001

WHO00000834



Restaurant services featuring a prepared meal- -containing french fries and asoht

drinic for consumption on or off

the premises '

.Registration Date | 08/26/2003 ‘Foreign Priority | NONE
Date '
Word Mark WHATABURGER
Design Mark. :
Description of NONE =
-Mark
Goods/Services Ctass 038. First use: First Use: 2001/10/06 First Usein Commerca 2001/10]05
Charitable fundralsing services '
Us. Registration | 2846139 Application Date - - 12IOB/2062
"Registration Date | 05/25/2004 - Foreign Prionty NONE
: . Date
Word Mark WHATABLENDERS
Design Mark
Description of NONE
Mark . i
Goods/Services ~ | Class 030. First use: First Use: 2002/08/04 First Use In Commerce: 2002/1 1704
milk shake drinks, bases for milk shake drinks. and candy flavored toppings
therelor
"US. Registration | 3185230 Application Date m/omoos
-1 No. -
Registration Date | 12/19/2006 Foreign Priority | NONE
r 2 : : Date <. _
" Word Mark. WHATASIZE _ ' s
Design Mark . :
“Deséription of | NONE
'} Goods/Services | Class 043, First use! First Use: 1998/00/00 First Use.In Commerce: 1998/00/00 .

U.S. Registration
No.

3186132

Application Date

0373172005

WHO00000835



Hegiétration Date- | 12/19/2008 ‘Foreign Priority | NONE -
: ’ ) Date
Word Mark WHATABURGER FIELD
Design Mark .~ |
“Descriptondl | NONE
Goods/Serv»lce's} C!ass 041, First use; First Use: 2005/04/06 First lise In Commerce 2005/‘04105

providing stadium facilities for sporting events, exhibitions, conventlons,
community festival evenis and concerts

U.S. Registration | 3188136 Application Date | 04/01/2005
No. - |
‘Registration Date | 12/1 9/200'6 Foreign Priosity NONE

| Date .
Word Mark WHATABURGER FiELD CORPUS CHRIST!
Design Mark

Dasciriﬁzﬁon of

T NONE -

Mark : e L :
Goods/Services | .Class 041, First use: First Use: 2005/04/06 First Use In Commerce: 2005/04/06
providing stadium facifities for sporting events, -exhibitions, conventmns,
communify festival events and cmrts :
Atiachments | 71667794FTMSN.giT{ 1 page ) bytes )

722814964 TMSN.git { 1 page J{ byles
724424644 TMSN,gif { 1 page X btes)
724424658 TMSN.gif { 1 page ¥ byles )

- 766741474 TMSN.gif 1 pags. ) bytes )

756545254 TMSN.gHf { 1 page )} bytes )
756986424TMEN.gif { 1 page Y bytes )
76647561#TMSN.gif ( 1 page ){ bytes )
761883998 TMSN.gif (1 page )( bytes )’
75657280# TMSN: -gif ( 1 page ){ bytes )
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| 763323824 TMSN.git { 1 page ) bytes }
76473190#TMSN gif ( 1 page )( bytes )
766271245 TMSN.gif ( 1 page }{ bytes )
785989994 TMSN. jpeg ( 1 page )( bytes )
78599894 #TMSN.ipeg ( 1 paga )( bytes )

WHATAPICKLE.PDF ( 6 pages }(300662 bytes )

- Certificate of Service

The undersigned hereby certifies that a copy of this papar has been served wpon al parties, at their address

~régord by First Class Mail on this date.

Signature ~Christopher Kelly/
Name g Christopher Kelly
Dats . 167222008
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UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

WHATABURGER PARTNERSHIP L. P )
)
Petl_tlgncr,. ) o
' - ) Cavcellation No.s
v. ) Mark: WHAT A PICKLE
: o ) ‘Reg. No.: 3,155,106
" GIELOW PICKLES, INC. ] |
e )
Respondent.- )
PETITION TO CANCEL

Wi(iatapu_l'gcf_}’artnersh;p,-a general paﬁnership br«ganized under the laﬁs of Texas, with
offices loi;ate'd at One Whataburger -Wéy, Corpﬁs Christi; Texas 78411, hereby petitions to vancel
Registration No. 3,’155, 106 - WHAT APICKLE for “pickles,”in Imel;nationél Class ':29,
registe;ad' on thg'Pﬁncipal Register October 10_,}20(}6, by Gielow Pickles, Inc. (“Registrant™).

h Whataﬁurgsr Partnership is being démaged by the contimied ;égistratian of ‘Registration No.
3,155,106 and puts forth t’he'feik)IWing-gmﬁndé'-fof cancel!aﬁoﬁ-;

s Wh&taburger Pannershlp is the owner of aﬂ nght, title and mterest n thc
trademarks angd service mmks pleaded in ﬁns Petition to Cancel and hcenses said marks for use
in connectxon with the WHATABURGER restaurant system (Whataburger Partnershxp and its

licensees are cﬁl}ectlvely referted 10 as “Petxtxoncr”
2.  Petitioner operaiﬁg over 700 restaurants under the WHATABURGER name.

3 '-Petitioner through its ﬁredeéessmsfn interest, adopted and cbmmenced use of the
WHATABURGER name as a service mark for restaurants services in 19’50 and has used the

name contmuausly and thhom mterruptmn to the present day,
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4, ~ Petitioner uses the WHATABURGER name not only to A:id’enﬁfy its restaurant

‘ serv'ic't_ig, butalsoasa trademark to ,Aidentify.food products sold at its restaurarits and elsewhere.

5. Petitioner has déveloped a famity of WHATA marks to identify its food products

aﬁd.‘v’éollatel‘ai §5Mdﬁcts and services, such as priméd_.;nateriais,-clbthing and stadium services,

6. Based on ,Peﬁtionc_r’s-eﬁ;tﬁﬁive;- éxclusive and g;ontii\_u@u_.s,_’psé v:)f its
WHA’_I‘ABURGER and ‘WHATA marks in connection thhrestaurant services, food produets.
and collateral goods, the name WHATAEURGER and Petitioner’s other WHATA marks have
come 10 be vcéognized among the consuming public-as dasi@gturs of origin with respect to said

services and products.

7. Petitioner is the ownei of all right, fitle and interest in and to the following federal
service mark and trademark registrations, which presently are va}id and subsisting in law

(photocopies are attached hereto as Exhibit A).

(8. - Registration No. 652,137 - WHATABURGER for “hambirger sandwich,”
registered on the Principal Register September 24, 1957.

(&) ;Regfi'stratibxt No. 891,082 ~ WHATABURGER for “restaurant @ervzaesai}d drive
' “in restaurant services,” registered on the Principal Register May 12, 1970.

() Registration No. 1,011,927 - WHATABURGER for “hamburgers,
cheeseburgers, french fried potatoes, fried pies, onioh rings, malt and shake
beverages, and frankfurter sandwiches™ and “restaurant and drive-in restaurant
‘services,” registered on the Principal Register on May 27, 1975.

(dy. Regisiration No. 1,011,928 - WHATABURGER & W Design for “hamburgers,
cheeseburgers, french fried potatoes, fried pies, onion rings, malt and shake
‘beverages, and frankfurter sandwiches™ and “restaurant end drive-in restaurant
services,” registered on the Principal Régister on May 27, 1975.

€)  Regi sﬁation No. 1,014,196 - WHATABURGER JR, for “prepiired hamburger

-sandwich for consumption on or off premises,” registered on the Principal
Register on June 24, 1975. N L
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: Regisiration No. 1,206,344 ~ WHATACATCH for “breaded fish fillets suitable ,
* for fish sandwiches™ and “prepared fish sandwich for consumption on or off the

Registration No. 1,116,918 ~ WHATAMEAL for “prepared meal consisting of a
hamburger sandwich, french fries and a beverage for consumption on or off the
premises,” registered on the Principal Register April 24, 1979.

premyises,” registered on the Principal Register August 24, 1982,

Registration No. 2,160,285 ~ WHATACHICK®N for “chicken sandwich,”
registered on the Principal Register May 26; 1998.

Registration No: 2,335,590 - WHATABURGER for “‘restaurant services,”
registered on-the Principal Register March 28, 2000.

Registration No. 2,372,372 ~ WHATAKIDS for “clothing for children, riamely,
shirts, polo shirts, t-shirts, dresses, overalls, onesies, baseball caps and hats,”
registered on the Principal Register August 1, 2000.

Registxaﬁon No, 2,41 8,'3 80— WHATAGUY for “restaurant services,” registered
on the Principal Register January 2, 2000,

Registration No. 2,432,191 - WHATAKIDS for “restaurait setvices,” registered
on the Principal Register February 27, 2001, Bt

Registration No. 2,519,854 — W},{ATA(;omxmrffconﬁc books and children’s
activity books,” registered on the Principal Register December 18, 2001. :

‘Registration No. 2,534,527 - WHATAPLACE! WHATATASTE! for

“restaurant services,” registered on the Principal Register January 29, 2002.

Registration No. 2,757,109 - WHATABURGER for “charitable fundraising
~ services,” registered on the, Principal Register August 26, 2003,

Registration No. 2,846,139 ~ WHATABLENDERS for “milk shake drinks,
bases for milk shake drinks and candy flavored toppings,” registered on'the’
Principal Register May 25, 2004,

. Registration No. 3,185,230 ~ WHATASIZE for “restaurant services featuring a
prepared meal containing french fries and a soft drink for consumption on or off
the preniises,” registered on the Principal Register December 19, 2006..

Registration No. 3,188,132 ~ WHATABURGER FIELD for “providing stadium
facilities for sporting events, exhibitions, conventions, community festival events
and concerts,” registered on the Principal Register December 19, 2006, '
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(s) Registration No. 3,188,136 - WHATABURGER FIELD & Design for
“providing stadinm facilities for sporting events, exhibitions, conventions,
community festival events and concerts,” registered on the Principal Register
December 19 2006.

- 8. Many of Pe’titioher’s pleaded i‘egist{ations are incontestable as to the prodﬁctsand

 services listed therein and are conclusive evidence of the validity of the registered marks,
Petitioner’s ownership thereof, and of Petitioner’s exclusive right to use the marks in commerce

on or i;}-céﬂﬁestion with the products and services idmatiﬁed in the registrations.

9. Petitionerhés investéd substantia}'smns adverﬁéing and promoting the sale of its.
goods and services under its WHATABURGER and- WHATA marks. By reason of Petitioner’s
extenswe, exclusxvc and continuous use of i ns WHATABURGER and WHATA marks the
relevant-consummg public has come to recognize the WHATABURGER and WHATA marks as
: bcmg used by Petitioner to associate and identify the WHATABURGER and WHAT A marks
: mth Peﬁtmnex Petitioner has obtamed and en}oys an cxccedmgly valuable reputatmn and

gcodmlli synibolized by the WHATABURGER and WHATA marks. .

10 .,'I“h,e constructive and actuai dates of first use of many of Petitioner’s
WHATABURGER and WHATA marks precede the filing date of the underlying application to
Registration No. 3,155,106; the issuance date of Registration No. 3,155,106; and the dates of

first use identified in «the"c‘hal}enged registration.”

11.  Oninformation and behet Respondent has adopted and uses the designation

WHAT A PICKLE in connection with fnod products consisting of “pickles.”

12 The food products identified in the challenged registration are closely related to

the products and services offered by Petitioner under its WHATABURGER and WHATA rharks;
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the products in the challenged. reg:stratxon are not resmcted asto types of customers and
‘é’channeis Qf trade ‘and the des:gnauon WHAT A PICKLE so resembles Petxnoner s

: WHATABUR(:ER and WHATA marks in terms of appcarancc, sound, ¢onnotation %nd
'tommercxa} 1mpressxon asto bc hkely, whcn apphed to Respondent’s food products, 10 cause

confus:on and nustake and to deceive. .

13, The designation WHAT A PICKLE is confusingly similar to Petitioner’s
WHATABURGER and WHATA marks so that continued registration of the designation would
bei mconsxstent with and damagmg to Petmoner s exclusive and | prior rights in its regxstered

marks in connect;on w:th the products and services with which they are used.

14, Any defect, objecti_on or faﬁit found with any food product sold under the
dem gnatiori. WHAT A'PICKLE would injure the valuable reputation and gdodwi!l?etit_ioner hes-

established for its products and services sold inder its WHATABURGER and WHATA marks.

3 15 ‘Pétitoner will continuie to.be da&nagcé by registration of Respondent’s

desig_nag_iﬁix.

WHEREFORE Petitioner prays that 1ts petmon for canccllanon be sustained and that the
chanengad registramm be cancelled in its entlrety
Potitioner hereby authorizes the filing fee of THREE HUNDRED DOLLARS ($300.00)
| and anyaadqiﬁ&;g; charges necessary 1o iné;i;uté this proceeding to be debited from the deposit

‘account of Wiley Rein, Account No. 501129,
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This opposition is being filed by the undersigned attorneys at law, duly aufhorized to
. represent Petitioner  in thls prgéeééiﬂg, pﬁrwéﬁt-‘w’ Tr'zidemérk Rule 211 1(b).
| Respectfully submitted,
WHATABURGER PARTNERSHIP, LP,

.. 1 Timothy Hobbs /
Christopher Kelly
Jennifer Elgin
‘Wiley Rein LLP
1776 K Street, N.W,
‘Washington, D.C. 20006

{202) 719-7000

_ Attorneys for What‘a_burger Partnership, L.P.-
Dated: October 21, 2008

12916058.4
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Trademark Tria} and Appeai Board Elecironic Fllmg Sysrem btindestia uso.goy

ESTTA Tracking number:
Filing date:

~IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMAHK TRIAL AND APPEAL BOARD -

Petition for Cancellation

. Not;ce is hereby given that the following party requests 40 cancel mdicated regvstrahon

ESTTA244223
10/22/2008

3 Petstroner Informatxon _

Name Whataburger Partnershsp LB, :
Entity Partnership | Citizenship | Texas
- Composed Of: “Thomas E. Dobson Hugh Dobson Lynne Dobson

Address One Whataburger Way -

: Corpus Christi, TX 78411

UNITED STATES
Attorney Chnslopher Kelly
information WILEY REINLLP

1776 K Street, N.W.
Washington, DC 20008 _
UNITED STATES

_ckeﬂy@wﬁeyrem com Phone :202-719 7000

. F{egzstratlon Subject to Cancellation

Registration No - | 3389431 { Registratiqn date | 02/26/2008
"Registrant Agroamenca Corporation .
; Avenida Las Americas 22-83 Zona 14
.| Gludad Guatemala,
b GUATEMALA

Gééds/SeNices Subject to Cancellation

Class 031. First Use; 2006/12/03 Farst Use In Commerce: 2006/12/03
Al gaods and services in the class: ara cancelled, namely: Frash fruits; Fresh vegetables

Grounds for ‘Cancelianon

- | Trademark Act section 2(d)

[ Pricrity and ikelihood of confusion

Marks Cited by Petitioner as Basis for Cancellation

[US, Fegistration | 652137 Application Date | 05/07/1954 _
Registration Date | -09/24/1957 Foreign Priority NONE
: bt Dot :
WHATABURGER

Word Mark
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[ Design Mark

NONE ™~

| Description of
Mark
1 Goods/Services Clags U046 {Intemational Class 030). First use: First Use: 1950/01/01 First Use
’ In Commerce: 18563/02/10
‘HAMBURGER SANDWICH
U.S. Registration | 891082 Application Date | 02/20/1068
No. . '
Registration Date | 05/12/1970 Foreign Priority. | NONE.
Date
Word Mark WHATABURGER
Design-Mark - _ ' -
Description of NONE
Motk = .
Goods/Servicos Class U100 (International Class 042) First'use: First Use; 1950!01!01 First Uze

in Commerce: 1953/02/10
RESTAURANT ssnvaces AND DRIVE IN RESTAURANT SERVfo,S

U.s. :ﬁegis’(raiion 11 1 1 691'8 Application Date | 01/20/1978"
Registration Date 04/2411’92?9,, ' Foreign Priority NONE
' Date J
Word Mark WHATAMEAL :
-Design Mark ) '
Description of NONE
Mark
Geods/Senzices Class 030 First use. First Use: 1975/07/01 First {ss in Commerce; 1975/07/01

'PREPARED MEAL CONSISTING OF A HAMBURGER SANDWICH, FRENCH

FRIES AND A BEVERAGE FOR CONSUMPTION ON QR OFF THE

| PREMISES
gt.)s. Registration | 1206344 Application Date | 06/10/1979
Hegistation Daie | 082477555 gogsgn Priofity | NONE
Word etk WHATACATCH =
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Deéign Mark

Description of | NONE
| Goods/Services Class 029, First use: - First Use: 1978/10/14 First Use In Commaerce; 1979/04/01
"'| Breaded Fish Fillets Suitable for Fish Sandwiches
Class 030, First user First Usa: 1978/10/14 First Use In Csmmerce 1979/04/01
' Prepared Fish Sandwich for Consumpuon On or Oif the Premises
] U8, Registration | 2160285 ‘Application Date | 03/24/1997
54 No.” £
{ Registration Date | 05/26/1998 Forelgn Priodty | NONE -
: B A T o Date -
‘Word Mark WHATACHICKN.
Deésign Mark _
Description of NONE
i Mark i
: ..Gooda/Serwcﬁs Class 030, First use: First Use: 1884101/01 First Use In Commerce 1984/01/01
chicken sandwsch
U.S, Registration _2335590 ' -App!icaﬁon Date | 04/05/1999
No.. | . :
‘Registration Date -] 03/28/2000 Foreign Pnamy NONE
i B : _ Date -
Word Mark .. | WHATABURGER
Design Mark : .
Descripion of | NONE
i Goc__:d@’Sgrﬁpe_s Class 042. First use: First Use; 1950/01/01 First Use In"Commerce: 195302110
[ L ” restaurant services :
; U 5 Registranen T 2418380 “Application Date | 05/06/1999
Ne. . ) : :
.Registration Date | 01/02£2001 -Foreign Priority NONE
" i Date
Word Mark WHATAGUY

Deslign Mark’

WHATAGUY
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"NONE

Description of
| Goods/Services Class 042. Fxrst use First Use: 2000/01{01 First Use In Commerce: 2000/01/01
; restauram senvices
[US Fegistration IR Application Date | 0272511599
T4 Reg;suatioh‘baiie 1 02/27/2001 - .| Foreign Prionty NONE
. ; : ’ Dale ;
| 'Word Matk WHATAKIDS
"Design Mark 3 T ;
"WHATAKIDS
'Y RAL A 7
Descriptionof | NONE
Mark
Goods/Services | Class 042. First use: First Use: 1999/04101 F:rsi Use In Commeroe 1699/04/01
restaurant services
U.S. Registration | 2519854, Application Date | 01/02/2001
Mo, _ i ] ) ~
Registration Date | 12/18/2001 .| Foreign Priority NONE
’ : ) ' ' Date I
‘Word Mark WHATACOMIX -
Design Mark
WHATACOMIX
Description of | NONE
Mark
Goods/Services »C!ass 018, First use: First Use: 2000/61/01 First Use In Commerce: 2000/01/01
comic books and chlldren s activily bwks
11.8. Registration | 2757109 App}maﬁon Date | 10/31/2001
Registration Date | 08/26/2003 | Foreign Prionity. - | NONE
Word Mark WHATABURGER
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- Design Mark

WHATABURGER

i -.oeeaniman of

: NONE
Goods/Semces | Ciass 036, First use: First Use: BOOTA0/5 First Use In Commema 2001/10/05
| Charitable fundraising services
US, -Regis'tratébn 2846139 T RovicationBais | T o000
No. P ' : ‘ 1
Registration Date | 05/25/2004 Foreign Priority ‘NONE
. ; Date -
‘Word Mark_ WHATABLENDERS
: Desigh Mark
WHATABLENDERS
Description of | NONE -
Mark | o A : -
Goods/Services | Class 030, First use: First Use: 2002/09/04 First Use In Commerce: 2002/11/04
v - milk shake drinks, bases for milk shake drinks and candy flavored toppings -
therefor
[US Registration | 3185250 i App!icaﬁon Dato | G700
No. . I 1
Reglétra!ion Date .| 12/18/2006 Forergn Prioﬁty NONE
: . Date .
: 'WordMam ‘WHATASIZE
] 'Design Mark ' _
' Desarigion of NONE
! Goods/Semces Class 043 First use: First Use 1998!00/00 First Use In Commerce: 1998:‘90@0'

Restaurant services: featuring-a prepared meal containing french fries and a soft ]

dri ’lk for consumpt;on on or off the premises
T gcs Registration | 3168132 Application Date d_a/sﬂzoo_s_ _
.Re;;listrati('ah Date | 1271972006 Foreign Prioty | NONE
Word Mark WHATABURGER FIELD -
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Design Mark

Description of
Mark .

[FNonE

-‘Goﬁdé/Se‘Nices- ~ | Class 041, First use: First Use: 2005/04/06 First Usein Commefce 2005/04/06

providing stadium fagifities for sporﬁng events, exhibiticns, conventions,

-community festival events and conceris

'Goodé[$§wices _

U.S. Registration | 5188136 T Application Date | 04/01/2005
‘Registration Date | 12/19/2006 Foreign Priority NONE
Pats .
Word Mark WHATABURGER FIELD CORPUS CHRIST!
Design Mark 4
Description of NONE
Mark
Class. 041 Fsrst use: F‘ st Use 2005/64:’06 First Use In Commerce: 2005/04/06

providing stadium facmﬁes for sporting events, exhibitions, cmvenﬁons,

cominunity festival svents and cohcerls

Mark

“U.S. Registration | 1011027 “Appiication Bate. 1172071972
No. B 3
'Regastrat}m Date | -05/27/1875 Foreign Priotity . | NONE
j Date . :
Word Mark WHATABURGER
Design Mark ' w
Description of NONE
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| Goods/Services | Class U045 (Intemational Class 082). First use: First Use: 1972/07/18 First Use
; .| In Commerce: 1972/07/28 Al ‘
| SOFT DRINKS &
- Class U046 (International Class 029, 030), First use: First Use: 1872/07/18 First
{.Use'in Commerce: 1972/07/28 _
-} HAMBURGERS, CHEESEBURGERS, FRENCH FRIED POTATOES, | -
~{- POTATO CHIPS, CORN CHIPS, ] FRIED PIES, ONION RINGS, MALT AND
“SHAKE BEVERAGES, AND FRANKFURTER SANDWICHES ~
'} Class U100 (intemationel Class 042). First use: First Use: 1972/07/18 First Use
~ { In Commerce: 1972/07/28 =
'RESTAURANT-AND DRIVE-IN RESTAURANT SERVICES
[0S Regiétration | 1011928 Application Date | 11/29/1972
No. , L= :
Registration Date | 05/27/1975 Foreign Priority | NONE
’ 2 o -Date
| Word Mark W WHATABURGER
-Design Mark
Desciiptionof =~ | NONE
“Goods/Services | Class U045 (Intemational Class 032), First use: First Use: 1872/07/18 First Use
In Commerce: 1972/07/28 ? -
| SOFT DRINKS

 Class U048 (International Class 028, 080). First use: First Use: 1972/07/18 First
_ | Use In Commerce: 1972/07/28 o _
|- HAMBURGERS, CHEESEBURGERS, FRENCH FRIED POTATOES, |

POTATO CHIPS, CORN CHIPS, 1 FRIED PIES, ONION. RINGS, MALT AND

+{ SHAKE BEVERAGES, AND FRANKFURTER SANDWICHES

Class U100 (International Class 042). First use: Fifst Use: 1972/07/28 First Use
In Commerce: 1972/07/28 L

RESTAURANT AND.DRIVE-IN HESTAURANT SERVICES

] ”U.'S':':-ﬁejisiratiba* 2372372 Application Déte " 03/05/1999
.1 No. e 5 '
Registration Date | 08/01/2000 Foreign Prioiity [ NONE -
WHATAKIDS

[Word Mark.
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Design Matk

WHATAKIDS

Desoription of .

| NONE
| Mark - 4 e
*| Goods/Services | Class 025. First use: First Use: 1998/11/00 First Use In Commerce: 1999/02/15

.| Clothing for children, namely, shirts, polo shirts, tshirls, dresses, overalls,
onesles, basebaiicaps andhats _

Ap’plicatio‘n_ i)ate

- [US Regisiration | 2504527 0a110/1999
'} No. A E ' _
Begistration Date - | 01/29/2002 Foreign Priotity NONE
Date
Word Mark WHATAPLACE! WHATATASTE!
Design Mark _ e v :
WHATAPLACE! WHATATASTE!
Description of | NONE
Mark . - | | .
Gioods/Services | Class 042. First use: First Use: 1998/10/11 First Use In Commerce: 1996/10/11 .
_ | restaurant services. '
U:S. Registration | 1014196 Application Date | 11/26/1973
Registration Dete | 06/24/1975 ForeignPriority | NONE
: _ _ a - Date
‘Word Mark " - WHATABURGER JR.
Design Mark
“Description of NONE .
Mark
Goods/_&s:ngicea . Class 029, First usa: F:rst Use: 1973/04/01 First Use in Commerce: 1973/08/29
. ; PREPARED HAMBURGER SANDWICH FOR: CONSUMPTION ON OR OFF
THE PREM&SES _
- Attachments 716677944 TMSN.gif ( age ) bytes )
' 722914964 TMSN.gif { 1 ge }( bytes )
75674147# TMSN,gif { 1 page ){ bytes} .
756986424 TMSN.gif { 1 page ){ bytes )
7564756 1#TMSN.gHf 1 page X byles )
761883994 TMSN, git{ 1 page }( bytes )
763323824 TMSN.gif { 1 page ¥ bytes }
76473190# TMSN.gif 1 pags ) byt 3

768271 24#TMSHN, gif {1 page J( bytes ).
785880094 TMSN] Jpeg (1 page ){ bytes )
78899894#TMSN.jpeg { 1 page X bytes )
72442464 TMSN.giIf { 1-page ) bytes )
72442465#TMSN git (1 page )g bytes )
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75654525#TMSN gif (1 page }( bytes ]
75657200#TMSN.gif ( 1 page ){ bytes )
WATTA.PDF (6 pages_)(am 963 bytes }

The uadera:gned hereby cortifies. that a copy.of ihrs paper has been servad upon all parﬂes at their address

Cemﬂcate of Semce

reccrd by First Class Mail on this date.

Sigﬁature IChristopher Kelt}d, ;
Name Christopher Kally
Date 10/22/2008
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UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

WHATABURGER PARTNERSHIP L.P. 3
Petitioner, R
' i) Canceﬂatmn No.: .
. } Mark: WATTA
o , _ . o ) Reg. No.: 3,389,431
AGROAMERICA CORPORATION ) ' ]
_ 2 | ]
‘Respondent. 9

PETITION TO CANCEY,

Whataburger Pértnerslﬁp, a generé‘l parhieréhip organized under the laws of Texas, with
offices located at One Whataburger Way; .Coz'}ms Christi, Texas 7841 ,}-, bereby pétiﬁons to cancel
Registration No. 3,389,431 - WATTA for “fresh fruits; fresh vegézablés,’; in International Class
31, registered on the Principal Register February 26, 2008, by Agmaﬁmﬁea Corporation
(“Rﬁgisngnt”). Whétabufger Partnership 'is.:-incing damggé& -by-th_e contimed ‘registratibﬂ of
Rggijst'ratiéh No. 3 ;389,431 and puts fo'rth* the following grounds -for cancellation:

i, Whataburger Partnershxp is the ‘owner- af all right; title and i mtemst m and o the

‘tradcmarks and service marks pieaded in Ih;s Penmm to Cancel and hcenses said marks for use
in cnnmcuan with the WHATABU_RGER restaurant sys;em (Whataburggr; Partnershlp and nits

licéhseés are collectively referred Yo as “Petitioner”)..
2 Petitioner operates over 700 restauranis under the WHATABURGER name.

3. Petitioner, through its prédecessors in interest, adbpted and commenced use of the
WHATABUR.GER name 28 a service mark for restaurants services in 1950 and has used the

name continuously and without interruption to the present-day.
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4. Petitioner uses the WHATABURGER name not oaly to identify its restaurasit

 services, but also as a trademark to identify food products sold at its réstamants and elsewhere.

“ 5. Petitionier has developed a family of WHATA miarks to identify its food products,

. and collateral products and semc&s, such as printed materials, clothitig and stadium services,

ke 6.  Basedon Pe_t-iﬁ-&pe_r’g .exténsi;&é, excins@ix{é'axid conﬁimous use ,of its
WHATABURGER and WHATA riarks in connection mihrestaurant services, food products
and collateral goods, the name 'WHATABURGER and Petitioner’s other WHATA marks have-
come to be recognized among the consuming public as desfgxmtprs of origin with respect to said

‘services and products.

7. Petitioner is the owner of all right, tile and interest in and to the following federal
service mark and trademark regisirations, which ﬁresénﬂiy are valid and subsisting in law

(photocopies are attached hercto as Exhibit A).

(&) Registration No. 652,137 “WHATABURGER for “hamburger sandwich,”
. registered on the Principal Register September 24, 1957. ~

() Registration No. 391,082 - WHATABURGER for “restaurant services and drive
in restaurant seryices,” registered on the Principal Register May 12, 1970,

{e) - Registration No. 1,011,927 - WHATABURGER for “hamburgers,
cheeseburgers, french fried potatoes, fried pies, onion rings, malt and shake
beverages, and frankfurter sandwiches” and “restaurant and drive-in restagrant
services,” registered on the Principal Registeron ‘May 27, 1975,

(d)  Registration No..1,011,928 ~ WHATABURGER & W Design for “hamburgers,
" cheeseburgers, french fried potatoes, fried pies, onion rings, malt and shake
- beverages, and frankfurter sandwiches™ and “restaurant and drive-in restaurant
services,” registered on the Principal Register on May 27, 1975..

€) Rogistration No. 1,014,196 - WHATABURGER JR. for “prepased hamburger

sandwick for consumption on or off premises,” registered on the Principal
Register on June 24,1975,
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] Régistration No. 1,116,91 8'{* WHATAMEAL for “ptep&réd ‘meal con-si'sﬁng of a

hamburger sandwich, french fries and a beverage for consamption on or off the
premises,” registered on the Principal Register April 24, 1979.

Registration No. 1,206,344 ~ WHATACATCH for “breaded fish filles suitable
_ for fish sandwichés” and “prepared fish sandwich for consumption on or off the

premises,” registered on the Principal Register August 24, 1982.

' “Repistration No, 2,160,285 ~ WHATACHICK’N for “chicken sandwich,”
registered on the Principal Register May 26, 1998. '

‘Registration Ne. 2,335,590 - WHATABURGER for “réstawﬁnt services,”

registered on the Principal Register March 28, 2000.

- Registration No. 2,372,372 ~ WHATAKIDS for “clothing for children, namely,

shirts, polo shirts, t-shirts, dresses, overalls, onesies, baseball caps and hats,”
registered on the Principal Register August 1, 2000.

Registration No, 2,418,380 WHATAGUY for “restaurant services,” registered
on the Principal Register January 2, 2000.

Registration Né.ﬁ 2,432,191 — WHATAKIDS for “restaurant services,” registered

“on the Principal Register February 27, 2001.

“Registration No. 2,519,854 - WHATACOMIX for “comic books and children’s
- activity books,” registered on the Principal Register December 18, 2001.

Registration No. 2,534,527 - WHATAPLACE! WHATATASTE! for

““restaurant services,” registered on the Principal Register January 29, 2002,

Registration No. 2,757,109 - WHATABURGER for “charitable fundrdising

setvices,” registered on the Principal Register August 26, 2003.

Registration No. 2,846,139 - WHATABLENDERS for “milk shake drinks,
bases for milk shake drinks and candy flavored toppings,”xegistered{ on the

Principal Register May 25,2004,

Registration No. 3,185,230 -- WHATASIZE for “restaurant services featuring a
prepared meal contairing french fries and a soft drink for consumption on or off
the premises,” registered on the Principal Register December 19, 2006.

Registration No. 3,188,132 - WHATABURGER FIELD for “providing stadiim

facilities for sporting events, exhibitions, conventions, community festival events
and concerts,” registered on the Principal Register December 19, 2006,
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{s) Registration No. 3 188,136 - WHATABURGER FIELD & Design for
“prowdmg stadium facilities for sporting events, exhibitions, conventions,
* community festival events and concerts,” registered on the Principal Regxstcr
December 19, 2006.

8. Mﬁh_y of Petiﬁo‘ncr’s pleaded sfe‘g'is;raticns are incontestable as to 'tﬁe .pioduéts and

seryices ﬁszad’ﬂierain;and_ are conchusive evidence of the validity of the registered marks, -
Petitioner’s ownership thereof, and of Petitioner’s exclusive right to use the marks in commerce

on or ih connection with the products and services identified in the registrations.

-9, Petitioner has mvested substannal sums advemsmg and promoung the sale of its
goods and services under its WHATABURGER and WHATA marks. By reason of Petitioner’s
extenswe, excluswe and contmuous use of its WHATABURGER and WHATA marks the
relevant consuxmng pubhc has come fo Tecogn ize the WHATABURGER and WHATA marks as
_bemg used by Pefitioner to as’socxate and Idcnufy the WHATABURGER and WHATA- marks
-with Pemianer Pemmner has obtained and enjoys an exceedingly valuahb: reputation and

goodwﬁl symbohzed by the WH.ATABURGER and WHATA marks.

i(} “The constmctwe and actual dates of first use of Pemmner s WHATABURGER
and WHATA marks, precede the ﬁhng date of the underlying apphcatmn io Regzstratxoxl No.
3;389-,43 I; the 'issuan_cc‘date of Registration No. 3,389,431; and the dates of ﬁ_rs{ use id’ent_iﬁsd in

the challenged registration.. .

i i :1. } On information ami behef Respondent has adopted and uses the deszgnatmn

WATI‘A in connection mth food products consisting of “fresh fruits” and “fresh vegetables.”

12, The food products identified in the chaﬂenged rcglsmmen are clnsely related o
the: products and services  offered by Petmoner under its WHATABURGER and WHATA marks..
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The products in the challenged registration are not restricted as to types of customers and

channets of trade.

‘ ]3,. “The désiénaﬁo_n WATT;A"S{O resembles Petitioner’s 'WATABURGER and
WHATA marks in terms of appéarance, sound, connotation and commercial impression asto be
Tikely, when apphed to Respondcnt’s food pmducts, to cause confusion and mistake and to
‘ deceive.

14, “The des:gnaunn WATTA is confusmgly sumlar to Petitioner’s
WHATABURGER and WHATA marks 5o that continued reglsuauon of the desxgnahon weuid
. be mcqnmstent with and damaging to Petitioner’s exclusive and prior rights in its reglstered

“marks in connection thh the products and services with which they ate used,

15, Any defect, objection or fault found with any food product sold under the
designation WATTA would injure the Yalixébl{: reputation and goodwil} Petitioner has

established for its products and services sold under its WHATABURGER and WHATA matks.

I_ Ié . Petitoner will continue to be damaged by registration of 'Respoxideni‘s

designation,

WHEREFQRE Petitioner prays that 1ts petition for cancellanon be sustained and that the
chailenged rchstmnon be cancelled in its entirety,

Petmonex hereby authonzes the ﬁhng fee of THREE HUNDRED DOLLARS ($300.00)
and any additional charges necessary to institute t}ns proceedmg to bc debited from the deposxt

account of Wiley Rex_n, Agcmllm'__ No. 501129,
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: This opposition is.being' filed by the undersigned attorneys at law, duly authorized to
represent Petitioner in this proceeding, pmsx-;axit to Trademark Rule 2,11 1(b)..
Respeotfully submitted, _,
- WHATABURGER PARTNERSHIP, L.P,

By: c‘t—( -
1. Timothy Hot;b;/

- Christopher Kell
Jennifer Elgin
‘Wiley Rein LLP
1776 K Street, N.W,
Washington, D.C. 20006
 (202) 719-7000

: Aito’mey.é_far Whataburger Partnersh:p, LP.
Dated:” October 22, 2008 |

12905237.1
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“Trademark Trial and Appeal Board Electronic Filing Systom. Bitpiiesitausplo.goy

" ESTTA Tracking number:

"IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

ESTTA314934
11/03/2009

[ 52050094 -

| Plainiifi
2 Whataburger Partnershup Lpe

“Christopher Kelty. -
| WILEY REIN LLP

1776 K Street, NLW.

"I Washington, DG 20006

UNITED STATES ... -
. -ckelly@wileyrgin.com-

Submission Other Motions/Papers

Filer's Name. - Christopher Kelly
| Filer's e-mall ckelly@wileyrein.com
| Signature k!
| Date .. 11/03/2008

Attachmenis DOCHO PDF ( 2 pages ){75383 bytes ),-
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'EXHIBIT B

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

WHATABURGER PARTNERSHIP

)
- )
Fetitioner, Yy -

s )  Cancellation No. 92/050,094

Y. } Reg, No.: 3,389,431

oz - ) Mark: - WATTA

AGROAMERICA CORPORATION =) E

, )
Respondent. 9

STIPULATED MOTION REQUESTING AMENDMENT WITH CONSENT AND

QONTINGENT DISMISSAL OF CANCELLATION PROCEEDING

Comcs now Respondcnt, Agroamenca Corporation (“Respnndem”), pursuant t0 37
CFR. §2 133 with the consent of Petmcmer Whataburgcr Partnership (“Petitioner’ ), and

hereby mquests amendment of the identification of goods in Reg. No. 3,389 431 WATTA such

for

.'Conﬁngent upon the Board’s acceptance of Res;m_ndgnt’s’requestfér amendment set

that the ;dentlﬁcatmn is narrowed to read “fresh fraits and vegatab!es 74 not sold through

. restaurants, mc!udmg quick and full-service restaurants.”

forth sbove, Petitioner requests that the Board dismiss Cancellation No. 92/050,004,

Respectfully’ subm:tted,
WHATABURGER PARTNERSHIP AGROAMERICA CORPORATION
By Q"”g?-—-“\ ; By W
- Christopher Kelly f _ Alhert Bordas, Esq.
Jennifer Elgin _ Albert Bordas, PA.
~ WILEY REIN LLP Patent, Trademark, and Copynght Law
1776 K Street, NW. 5975 Bumset Drive, Suite 607 ° 3
Washington, D.C. 20006 Miami, Florida 33143
Attorneys for Petitioner Attorneys for Respondent
Dated; _____# [ / e 4 Dated: _ 0ed. 23, 2009

3 12983933.1
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,CERTIFICATE OF SERVICE

I hereby cerufy that on. ‘this 3’d day of November 2009 1 served the forewmng
STIPULATED - MQTI{}N REQUESTWG AMENDMENT WITH !':ONSENT AND
C()NTiNGENT DISMiSSAL OF CANCELLATION PRLCEEDING by causing a copy
“thereof to be deposxted in the Umted States maxl postage prepaud and addressed s foliows

Alhert Bordas, Bsq

-Albert Bordas, P.A.

Patent, Trademark and Copynght Law
5975 Sunset Drive, Suite 607 |

Miami, Florida 33143

Christopher Kelly /
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Trademark Trial and Appeal Board
P.O.Box 1451 |
Alexandria, VA 22313-1451.

me ; R : ﬂgiledé ANovembér 1ﬁ, 2009
| | A _ Cancellat:.on No. 9205{3094
e . -QWhataburger Partnershlp L.P.
| V.

‘Agroamerica Corporation

On vaember 3, 2069 the partles filed reg1strant*
proposed amendment to its Registxaticn No. 3389431,-w1th
petitlener's consent, and pet;tloner‘s withdrawal of the
'patitlon to cancel, contingent upan “entry of the amendment ,

.By the-proposed amendment registrant seeks to change the
1dantiflcatlon of goads from- “Fresh fruits, Fresh vegetables”
ta “fresh frults and vegetables not sold through restaurants,
ineluding quick and full~serv1ce restaurants.” |

' Inasmuch as the amendment complies w*th all of the
pr@cedural requzrements40f Trademark Rule 2.173, it is clearly
11m1t1ng in. nature, ‘and petitloner consents thareto, it ds
“agproved sge Trademark Rule 2. 133(a) '

The amendment will be forwarded to the Post Registration.
'Branch of this Office for appropriate actzcn 1n accordance

with Sectzan ?(e} of - the Trademark Act

» UNITED STATES PATENT AND TRADEMARK OFFlCE
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The contlngency in petitioner's w1thdrawa1 havxng now
been met ‘the petition to cancel is dismlssed in. accordance

w;th,the-agreemgnt betwegn.the_partles.

By the Trademark Trial
and Appeal Board

WHO00000828



